was eating his lunch at the head entry when Ingram, Willis, and
Sinozich came to the head entry to eat their lunch.  Additionally/
Willis stated that Sinozich and Samms became involved in a heated
argument at the head entry as to what duties Samms purported to
be doing at that time, whereas Sinozich denies that he ever had
any sort of argument with Samms on August 18 (Finding Nos. 6 and
11, supra).

The inspector's testimony indicates that Samms did not re-
main with the inspection party and that Samms left the longwall
section about noon (Finding No. 3, supra).

Based on the preponderance of the evidence discussed above
and my observations of the witnesses' demeanor, I find that
Samms did advise Sinozich that he was going underground to check
the respirable-dust samples under West Virginia law and that the
inspector was aware of having with him only one miners' repre-
sentative, namely, Willis.  Therefore, the record does not sup-
port USSM's argument that the safety committee insisted on hav-
ing two miners' representatives accompany the inspector on
August 18, 1982.  Since Sinozich had been advised by Samms that
Samms was going with the inspection party to check respirable-
dust samples under West Virginia law, he had ample opportunity
to assert that Samms could not go under West Virginia law and
would either have to be considered as a second miners' represen-
tative to accompany the inspector under section 103(f) or be
denied the right of going underground except to work on his own
section.

There is every indication that if the union had been con-
fronted with a choice of having Willis go as the minersT repre-
sentative or having Willis denied the right to go because Samms
was also insisting on going as the miners' representative, the
union would have elected to send Willis under section 103(f)
and would have dealt with USSM's claim that Samms couldn't_go
underground to check respirable-dust pumps under West Virginia
law.  Since the union was not given the chance to make that
decision on August 18, 1982, I do not believe that USSM should
be permitted to argue on the basis of the record in this pro-
ceeding that the safety committee insisted on sending two miners
representatives to accompany the inspector on August 18, 1982.

As noted above, Inspector Ingrain was completely unaware of
any claim by USSM that he was permitting two miners' representa-
tives to accompany him on August 18.  He unequivocally testified
that as far as he was concerned only Willis was the miners' rep-
resentative to accompany him on August 18 and that Samms took
the matter of his being one of the inspection party out of the
inspector's hands by. announcing that he was going underground
to check respirable-dust samples under West Virginia law (Tr.
18).
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